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Letter From The Chair: Reminiscences On The Perfect
Role Model

The approaching spring reminds me of my dear departed friend and co-
worker Fran Wallas. For those of you who don’t know Fran, she was a
tireless champion of the environment and one of TDEC’s most senior
attorneys. Fran was responsible for all our state parks. She did such an
outstanding job that her work earned national recognition. She was also my
friend and office neighbor. She would always great me warmly every
morning from her adjoining office with a “Hello Dev!” and always wanted to
talk about our favorite subject, our families. No one enjoyed coming to
work every day more than Fran and outside of work, she had a very busy
life. She went hiking every weekend, went to lunch with friends every day,
and went to concerts, the symphony, or sporting events in the evenings.
When I took her to her first Titan’s game, she yelled louder than everyone
in the entire section. Without fail, she attended the office Christmas outing
each year and participated in all planned events.

 
To me, Fran was the model public servant. She embraced public service and
gave everything she had to her job. She was the consummate professional.
Every opinion she gave was well researched and candid. She was firm in her
opinions but listened to everyone’s point of view. She was my role
model. She lived every day to the fullest and made the world a better
place. She never complained about anything and never said a negative word
about anyone. She brightened every day. Such a spirit is infectious and we
don’t really appreciate how that energy fills the air until it is gone.
 
Fran was taken from us much too early after a tragic fall late last year. I
knew she had many friends and was well respected in the legal field, but
even I was amazed by the outpouring of love and support for her. Drew
Goddard of Bass, Berry & Sims, rolled out the red carpet for Fran’s family
and provided the perfect venue for her memorial. Hundreds of people came
and shared stories of Fran. It occurred to me that Fran was not only a role
model for me, but for hundreds of others as well. At her memorial, the
Commissioner at the time, Jim Fyke, announced that a special issue of The
Tennessee Conservationist magazine would be published in her honor
featuring her write-ups of 36 great Tennessee hikes.
 
As spring arrives, I urge you to take a look at the special Conservationist
issue to get to know Fran and the Tennessee State parks she loved. Go out
and take a hike in her memory. Let her life be an example to all of us: put
your family first; live each day to the fullest; give your job everything you
have; and, be a positive influence in the lives of others. We become role
models for the simple things we do, not the grandest.
 
Devin Wells, Chair
TBA Environmental Law Section
Devin.Wells@tn.gov
 
 
Order Great Hikes in Tennessee:
tn.gov/environment/tn_consv/greathikes/
 
View YouTube Life of Fran Wallace:
www.youtube.com/watch?v=uU_ncesoDTo
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Data Validation and the Data Quality Objective Process
- Valuable Discovery Tools to Strengthen Your
Environmental Case

By Carleton P. Edmunds, J.D.1

Data collection, review, and presentation are a daunting part of case
preparation in complex environmental cases. Dueling experts interpret
confusing laboratory data for the fact finder to assess damage claims. Or,
regulators compare data to reference values in a permit, codes, or
regulations as a simple demonstration of proof to evaluate
compliance. However, data, like witnesses, don’t always tell the truth. To
overcome this hurdle, attorneys must demonstrate their data are both
accurate and relevant or know when and how to attack an adversary’s
data.2 

 
 I. Independent Data Validation
 
  a. What is Data Validation and Why Should I Encourage My Clients to
Use It?
 
Formal data validation began in the late 1980s to ensure the technical
defensibility of data collected under EPA’s Contract Laboratory Program
(CLP).3 Once in place, the CLP validation protocols provided a standard of
performance by which to review other remediation investigation data prior
to EPA submittal. This independent data review process sped up the
regulatory review process and eliminated much costly litigation over data
quality issues. Today, regulators typically require 10 percent or more of
data to be independently validated to demonstrate usability. This same data
validation process can be applied to any laboratory method approved by the
EPA or state, including published EPA methods and consensus industry
methods like American Society for Testing Materials (ASTM) or Standard
Methods (SM).   
 
Data validation is now a useful litigation tool that can be used to
demonstrate how your data and your adversary’s data stack up. It can help
you avoid the embarrassment of presenting flawed, error-laden, or
irrelevant data in your own case while helping you to effectively challenge
your adversary’s data.  
 
  b. What Does Data Validation Tell Me?
 
Data are reviewed by trained data validators who have applicable laboratory
or data validation experience. These reviewers re-construct the laboratory
results from the raw analytical data and assess performance based on a
number of pre-defined criteria that are associated with the original test
method. 
 
Questionable data are “qualified” using a system of letter codes that alerts
users of potential issues involving bias or accuracy. The validation process
tags data where precision or accuracy is questionable, and rejects any data
that does not meet minimum standards for usability. Remaining (unqualified)
data are considered usable based on the intended use.
 
Generally all test data have some embedded error, referred to as
uncertainty, which can be expressed as positive or negative influence
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called bias, or lack of reproducibility, referred to as precision. Validation
reviews sample performance based on limits of uncertainty that are
appropriate for the method and analyte being measured. 
 
Many factors are assessed to determine if samples were collected,
preserved, and analyzed correctly. Any mistake in sample collection or
analysis can significantly decrease the reliability or usability of the resulting
data. Samples must be collected in the field according to detailed method
requirements. Laboratory analyses must be performed with exacting
precision. Field and laboratory sampling instruments must be calibrated
precisely. Cross-contamination must be avoided in the field and
laboratory. Samples must be preserved correctly with the appropriate
chemical or temperature preservatives. If any of these measures are
compromised, data validation will uncover these problems. Additionally, a
data validator is familiar with sampling instruments and methods and can
determine whether a particular instrument or method was appropriate for
the target analyte. The data validator can alert you when “experts” on the
other side try to pass off data as representing something that it does not or
when its accuracy or reliability are questionable. 
 
  c. Lay the Groundwork During Discovery for Effective, Relevant Data to
Build your Case
 
     1. Obtain the Right Information
 
The appropriate time to review data is during discovery. Use interrogatories
and requests for production to request the names and copies of the
sampling and analysis methods used, sample custody information, a
certificate of analysis with case narrative, quality control results, and copies
of raw analytical data. This type of request is commonly identified by
commercial laboratories as a “validatable” or a “level IV” data package. If
these records are not available, then request a copy of the lab’s quality
assurance plan, certifications, and performance evaluation (PE) results in
effect at the time the samples were analyzed. A negative response to these
requests can signal an immediate red flag to data problems. 
 
     2. Evaluate the Need for and Hire Qualified Experts
 
Based on the quantity and complexity of the data, the next step is to locate
an experienced data validator to review the information from the
laboratory. Most full-service environmental engineering firms have staff
qualified as validators. Look for data validators with two or more years of
direct laboratory experience in a particular method or aggregate supervised
experience as a validator. The validation contractor will review the data
generally following EPA guidance in the National Functional Guidelines (NFG)
for organics4 and inorganics5.  
 
     3. Then, Follow the Review Process
 
The validator begins the review process with an initial completeness review
to ensure all laboratory deliverables were received. If data or information is
missing, a request is made to the lab. But if required information is
unavailable, the data cannot be validated, the results cannot be verified for
accuracy, and the admissibility of the data is questionable.  
 
Next, the validator reviews conformance with method requirements for
precision and accuracy. This is the step in which data are “qualified” with
letter codes to indicate bias and accuracy. Data that fall outside the data
quality requirements are qualified as “estimated” values.  Data that do not
meet minimum requirements for reliability are flagged as
“unusable.” Depending on the level of review performed, the validator then
reviews and verifies calibration information and re-calculates sample
results.
 
For data to be admissible as evidence it must be both accurate and
relevant. The data validation process allows you to assess the evidentiary
requirement of “accuracy.” In scientific terms, accuracy includes precision,
accuracy, representativeness, completeness, comparability, and sensitivity
(the “PARCCS” parameters). These parameters are all evaluated during the
data validation process and are briefly defined as:
 

Precision – how closely two or more measurements agree to one
another
Accuracy – how closely a measurement agrees with its true value



Representativeness – how well the result matches other examples of
the similar type
Completeness – how well a range of results describes the entire
instance being sampled
Comparability – whether a result collected today will match results
from another point in time
Sensitivity – how much of an item can be measured in the test

 
II. If Additional Data Are Needed, the DQO Process Can Identify Focused,
Cost-Effective Sampling
 
If the discovery indicates that additional data is needed, another tool from
EPA’s environmental program, the data quality objectives or DQO process,6

can be used to plan the most cost-effective but thorough sampling. The EPA
developed the DQO process to define data needed to support decision
making for environmental investigation and cleanup. The DQO process can
ensure that the data you collect will meet the legal requirement for
relevancy. Like data validation, most full-service environmental firms have
qualified staff to implement the DQO process on your project. The
environmental industry regularly uses the seven-step DQO process to define
what kinds, numbers, and locations of samples are needed to achieve
specific goals. 
 
Combining the DQO process with the Data Validation process establishes both
evidentiary accuracy and relevancy of the data. 
 
 
Endnotes:
1 Mr. Edmunds is a lawyer with Shaw Environmental and Infrastructure, Inc.
and manages their Regulatory Compliance Group in Knoxville. Mr. Edmunds
served as State Chemist with the Tennessee Department of Agriculture and
has been involved in the development and implementation of data
compliance programs since the early 1990s.
2 McCormick, McCormick on Evidence, Fifth Edition (1999).
3 U.S. Environmental Protection Agency, Office of Superfund Remediation
and Technology Innovation (S202P) Contract laboratory Program, EPA 540-R-
07-02, OSWER 9240 0-42, January 2007.
4 U.S. Environmental Protection Agency, Contract Laboratory Program (CLP),
National Functional Guidelines for Organic Review, 2008.
5 U.S. Environmental Protection Agency, Contract Laboratory Program (CLP),
National Functional Guidelines for Inorganic Data Review, 2010. 
6 U.S. Environmental Protection Agency, Guidance on Systematic Planning
using the Data Quality Objectives Process, USEPA QA/G-4.

40th Annual Solid/Hazardous Waste Management
Conference

The 40th Annual Solid/Hazardous Waste Management Conference will be
held at the Gatlinburg Convention Center April 27 - 29, 2011.  The legal
track of programming is sponsored by the TBA Environmental Law Section
and TDEC. Programming for CLE credit includes the following: Environmental
Crimes, Wet Weather Conveyance Regulation, Utilizing the Hazardous Waste
Exclusion Process, Update on the Revised Definition in Solid Waste Rule,
SEP's, Coal Ash Regulation, Administrative Law, Bankruptcy and
Environmental Law, Recent Developments in Environmental Science &
Regulation of Environmental Professionals, and ethics. On Thursday, April
29, the TBA will co-sponsor a reception for the new Commissioner of
Environment and Conservation, Bob Martineau.

 
To register or for more information, please visit the conference website as
follows:
http://www.state.tn.us/environment/swm/conference/
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Paine, Tarwater, and Bickers LLP congratulates Catherine Anglin,
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Newsletter Editor for the TBA Environmental Law Section, on the birth of
her daughter, Caroline Reese, and is pleased to sponsor this edition.  Paine,
Tarwater represents a variety of clients on a local, state and national level.
Established in 1987, the firm has offices in Knoxville, TN and Austin, TX and
is engaged in the representation of clients in products liability, toxic tort,
pharmaceutical and medical malpractice cases, as well as many kinds of
commercial, employment, construction and estate cases.
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